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l. ARGUMENT & AUTHORITIES

In its Brief of Respondent, the State invites this Court to revisit
its prior holding in Rhone’s direct appeal, wherein the Court held that
Rhone was under arrest at the time that Deputy Shaffer conducted a
search of the automobile in which Rhone had been riding.! (See
Brief of Respondent at 12-17) The State refers to RAP 2.5(c)(2),
which states:

“The appellate court may at the instance of a party

review the propriety of an earlier decision of the

appellate court in the same case and, where justice

would best be served, decide the case on the basis of

the appellate court’s opinion of the law at the time of

the later review.”
“‘Because the rule uses the term ‘may,’ application of RAP 2.5(c)(2)’'s
exception to the law of the case doctrine has been characterized as

discretionary, rather than mandatory.” State v. Roy, 147 Wn. App.

309, 314-15, 195 P.3d 967 (2008) (citing Roberson v. Perez, 156

Wn.2d 33, 42, 123 P.3d 844 (2005)). This Court should exercise its
discretion and decline the State’s invitation to revisit its prior holding.

First, the State does not contend that the law has changed,
such that the Rhone Court’s original holding is no longer valid.

Rather, the State argues that the Rhone Courts original holding was

1 State v. Rhone, 137 Wn. App. 1046 (2007).



incorrect under then-existing law, but the State had no interest at the
time in correct the error and so allowed the incorrect holding to go
unchallenged. (See Brief of Respondent at 15-16) This is not
exception to the law of the case doctrine under RAP 2.5. Rather,
under the plain terms of RAP 2.4(c)(2), review of an earlier decision
may be granted “where the law has changed between the current
and former proceedings.” Roy, 147 Wn. App. at 315 (emphasis
added).

Furthermore, the relevant law has not changed since the time
that the Rhone Court issued its decision in Rhone’s direct appeal.
Despite the State’s claims to the contrary, there is still an objective
component to the determination of whether a citizen is “under arrest.”

For example, in State v. Ortega, 177 Wn.2d 116, 128, 297 P.3d 57

(2013), our State Supreme Court recently explained:

“An arrest takes place when a duly authorized officer
of the law manifests an intent to take a person into
custody and actually seizes or detains such person.”
The inquiry is whether a reasonable person under
the circumstances would consider himself or
herself under arrest. Examples of conduct that
would cause a reasonable person to believe he or
she was under arrest include handcuffing the
suspect, placing the suspect in a patrol vehicle for
transport, and telling the suspect that he or she is
under arrest.

(Emphasis added) (quoting State v. Patton, 167 Wn.2d 379, 387, 219




P.3d 651 (2009) (quoting 12 Royce A. Ferguson, Jr., Washington
Practice: Criminal Practice and Procedure § 3104, at 741 (3d ed.

2004)); citing State v. Reichenbach, 153 Wn.2d 126, 135, 101 P.3d

80 (2004); State v. Radka, 120 Wn. App. 43, 49-50, 83 P.3d 1038

(2004)).

Accordingly, this Court should adhere to its prior decision, in
Rhone’s direct appeal, that Rhone was under arrest before Deputy
Shaffer searched the Camaro. And, as argued in detail in Rhone’s
Opening Brief of Appellant, this Court should also find that the trial
court was bound by that holding under the law of the case doctrine;
and that under Gant and its progeny, the search was constitutionally
invalid.? (See Opening Brief of Appellant at 15-18)

But even if this Court finds that the search was not conducted
incident to arrest, but was instead a protective Terry search,?® this
Court should still suppress the evidence found as a result. As argued
in Rhone’ Opening Brief, the search exceeded the proper scope of a
protective Terry search. (See Opening Brief of Appellant at 18-21)

The State also argues that any error in failing to grant Rhone’s

2 Arizona v. Gant, 556 U.S. 332, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009).
3 Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).



pretrial motion to suppress is harmless.* (Brief of Respondent at 17-
24) The error is harmless if the untainted evidence is “so
overwhelming that it necessarily leads to a finding of guilt.” State v.
Guloy, 104 Wn.2d 412, 426, 705 P.2d 1182 (1985).

Admission of the evidence seized from the Camaro was not
harmless in this case. The untainted evidence presented by the
State to establish that Rhone possessed a firearm at the time of the
robbery was that Isaac Miller saw what he believed to be a gun on
Rhone’s lap, and Phyllis Burg saw a gun in a bag after Miller threw
money into the Camaro. And there was no untainted evidence
presented to establish that Rhone possessed a controlled
substance.® This is certainly not overwhelming evidence.

Without proof that there was in fact a gun in the Camaro, any
reasonable jury could have doubted that Miller and Burg actually saw
Rhone with a gun. And, without evidence that Deputy Shaffer found
crack cocaine inside a bag in the Camaro, a reasonable jury could

not have found sufficient proof that Rhone possessed a controlled

4 This Court applies a harmless error analysis when the trial court improperly
admits evidence that is a product of a warrantless search. See, e.g., State v.
Guloy, 104 Wn.2d 412, 426, 705 P.2d 1182 (1985); State v. Garcia, 140 Wn. App.
609, 627, 166 P.3d 848 (2007); State v. Gocken, 71 Wn. App. 267, 279 n. 10, 857
P.2d (1993).

* See State v. Rhone, 137 Wn. App. 1046 at *2 (2007).




substance.
Il. CONCLUSION

For the reasons argued above and in the Opening Brief of
Appellant, this Court should hold that the search of the Camaro,
conducted when all three occupants of the Camaro were handcuffed
and secured in police vehicles, is not justified under any exception to
the warrant requirement. Rhone’s convictions and firearm
enhancements should be vacated, the Superior Court's denial of
Rhone’s motion to suppress should be reversed, and the evidence
collected as a result of the warrantless search should be suppressed.

DATED: September 22, 2015
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